APPENDIX 

BEDFORDSHIRE – FAILING BEST VALUE – A COMMENTARY ON THE 

REPORT BY THE CENTRE FOR PUBLIC SERVICES

This paper supplements the paper produced by Eversheds which focuses on those parts of the report where it is suggested that the Council may have acted unlawfully.

Executive Summary

1. Best Value options appraisal is null and void
· Eversheds commentary paragraph 3.

· It should also be pointed out that the report has been written from the perspective that a decision to outsource services has already been made.

2. Failure to meet statutory requirements for consultation
· Eversheds commentary paragraph 3.7 – 3.13.

· The Council undertook extensive consultation which led to the adoption of the 7 community objectives and supporting priorities.  This work underpins the entire performance management framework operated by the Council to deliver continuous improvement.

· So far as the Strategic Partnership Project is concerned, consultation has taken place with a wide range of key stakeholders including service users, employees, school governors and trade unions / professional associations.  There have also been inputs from local business / industry and elected members.  All these views have informed the process of continuous improvement.  Additional consultation is planned over the next few weeks.

3. Failure to carry out full Best Value reviews
· Eversheds commentary paragraphs 3.14 – 3.19.

· The report to County Council will provide extensive evidence of how the Council has followed best value principles to bring the project to the current stage.

4. Publishing the Best Value reviews for services contained in the contract
· See above.

5. Failure to implement the County Council’s Best Value corporate framework
· The Council has a framework for undertaking reviews which sets out principles and factors which must apply to all reviews to ensure uniform minimum standards.  These principles and factors have been applied to the Strategic Partnership Project.

6. Failure to mainstream equity and sustainability
· Eversheds commentary paragraphs 4.2 – 4.5.

· The report to County Council will show how equity and sustainability have been considered in the review process.

7. Five year review bonus for private firms
· The strategic partnership will only proceed if it is determined, on the evidence, to be in the interests of service users.

· If it does proceed, the category ‘B’ services will be subject to a best value review within the next four years.

8. Basis for Judicial Review?
· Eversheds commentary paragraphs 1 – 5.

9. Education now marginalised
· There are potential benefits in linking education support services within a larger contract.

10. Teachers and social Work next
· There has been no suggestion of core front line services being part of the strategic partnership.  However, national developments where the private sector has taken over the running of education services shows that Government policy is open-minded on this issue.

11. Contract designed by the private sector for the private sector
· This is incorrect.  The potential scope of any strategic partnership has been determined by the County Council.

12. Confusion between e-government technology and outsourcing support services for cost-cutting objectives
· The author has misunderstood the potential benefits of a strategic partnership – the opportunities which may be created for service improvements by combining similar services.  In any event, the Council is entitled to have a policy of outsourcing certain services if it so wishes.

13. Failure to heed government ICT advice
· Eversheds commentary paragraphs 2.2and 4.1

· In exploring a strategic partnership, the Council is considering an approach which is more than a client / contractor arrangement – details will be in the report to the County Council.

· If the Partnership proceeds there will be appropriate safeguards built into the contract.

14. Technological lock-in and dependency culture
· See above.

15. The savings myth
· Financial issues and associated matters such as risk allocation will be covered in the report to the County Council.

16. The job creations myth
· The views of the bidders will be considered alongside the in-house reference project in terms of how improvements can be delivered.

· So far as local jobs are concerned, there are inevitable tensions between service improvements, modernisation of IT systems and jobs.  If it proceeds, the Strategic Partnership should create additional jobs in the area. It is not possible to quantify any wider impact.

17. Information and communications technology failures
· See 13 above.

18. Lessons for Bedfordshire
· See 13 above.

19. Virtual Elected Members
· The role of elected members in shaping, delivering and monitoring a strategic partnership is recognised by the Council.

· It is government policy that there should be a ‘mixed economy’ of service providers.  The Council understands the need to develop the role of the democratically elected member within such an environment.

20. Users will bear the brunt
· Users will benefit from any service improvements realised by a partnership.

21. Lack of corporate impact assessment

· The Council has a policy of being open-minded about who is best to deliver services in order to help the Council meet its objectives and priorities.  However, all decisions about the future and delivery of services will be taken based on evidence eg. following a best value review.
· Any partnership will be underpinned by appropriate monitoring and safeguards to ensure probity in the arrangements.

BEDFORDSHIRE – FAILING BEST VALUE – A COMMENTARY BY EVERSHEDS
1 Executive summary:
· We refute the claim that there are detailed statutory processes which do not give discretion to a local authority as to how it undertakes a Best Vale review.

· We refute the claims that the County Council is in breach of the Best Value regime by simultaneously exploring strategic outsourcing and undertaking a Best Value review.

· Eversheds has not attempted to address each and every criticism of the Council made by  the report (and many are repeated several times), instead, we has been asked to focus on those where it is suggested that the Council may have acted unlawfully.
2. Introduction
2.1 Eversheds has been given a copy of a draft report “Bedfordshire – Failing Best Value” prepared by the Centre for Public Services (“the report”). This document, raises a number of concerns about the Best Value process adopted by Bedfordshire County Council and the link of that process to the proposal to outsource a range of support services. It  also makes a direct criticism of the District Auditor, which is a matter for the District Auditor to deal with and is not addressed in this commentary. There are certain criticisms of actual conduct (rather than statements of the law) and statements regarding breach of corporate policies which the Council itself is in a better position to address than ourselves.

2.2 The report is clearly written from an “anti-outsourcing” rather than neutral perspective (see Part 2), and is particularly critical of IT outsourcing and of the outsourcing of revenues and benefits in particular (see Part 3). Revenues and benefits are not a County Council service and do not feature in this project which suggest that the origins of the report lie in a criticism of a different authority. Part 4 (impact assessment) is very much a “traditional anti-outsourcing” view of the risks of outsourcing and the possible implications for employees although it does not give a balanced picture in the light of the government’s fair employment agenda. We have not commented on these three Parts of the report. 

2.3 Several criticisms are made within Parts 1, and 5 which need to be addressed as these claim that the Council is in breach of its legal obligations. This commentary addresses those criticisms. 

2.4 The report makes two fundamental criticisms, the first is the implication that there is a detailed statutory processes which must be followed to undertake a Best Vale review, and that the authority has not followed this process. We dispute that there is an obligation to follow any  particular process, for the reasons discussed below. The second main criticism is that the County Council is in breach of the Best Value regime by simultaneously exploring strategic outsourcing and undertaking a Best Value review. We disagree with that finding, and again our reasoning is set out below. In summary, we find that the report does not give sufficient weight to the degree of autonomy which local authorities have been given in determining their own manner of conducting a Best Value review and in delivering Best Value. 

3. Part 1 of the Report – Merging Best Value and contract procurement
3.4 This section of the report claims: “a  procurement process and a Best Value review process cannot be carried out simultaneously whilst at the same time meeting the statutory requirements of the Local Government Act 1999 and DETR Circular 10/99” (at p9). We refute that statement as having no basis in law. 

3.2 The report seems to based upon a number of misunderstandings about the nature of the Best Value regime and its exact legal formulation. It is therefore necessary to consider some basic aspects of this misunderstanding before considering the specific criticisms in some detail.

The general duty of best value

3.3 The Best Value duty is contained in section 3 of the Local Government Act 1999 (“the Act”) as: “a best value authority must make arrangements to secure continuous service improvement in the way in which its functions are exercised, having regard to a combination of economy, efficiency and effectiveness” (s3(1)).  

3.4 This duty is radically different from the previous CCT regime and is not expressed as an absolute obligation “as this would make decisions vulnerable to challenge by anyone claiming that they see a better or less costly way to provide any services (para 3.4 – Green Paper - 1998). In our view, the report from the Centre for Public Services makes a fundamental error in seeking to focus on processes (as was the basis of the previous CCT regime) rather than on the achievement of outcomes (as is the basis of this new regime). This decision not to go down the old CCT route of focussing on process was, in our view, a deliberate decision by the government, which had become concerned at the wholesale avoidance industry around CCT. As the Minister stated in respect of Best Value: “any authority that seeks to duck and dive will, at the end of the day be found out – its behaviour will be clear in the outcomes” (Ms Armstrong, Hansard - Col 84 – 28 January 1999). 

3.5 In brief, the authority will be judged on the outcome of the Strategic Partnership Project, that is “does it deliver best value”. In the words of DETR Circular 10/99 “Best value is much more that a statutory framework” (para 13.).

3.6 There is also a basic misunderstanding about the nature of consultation which is evident in places throughout the report

The duty of consultation

3.7 There are two duties of consultation in the regime, the first in relation to the Best Value duty, the second in relation to the review process. 

3.8 Section 3(2) of the Act, provides the one mandatory aspect of the general duty discussed above. In deciding how to fulfil the duty to continuously improve, there is a duty on each authority to consult the users and payers for services ie the people of Bedfordshire. In Parliament, questions were raised about the narrowness of this duty of consultation, particularly as it excluded those who provide the services (ie employees). The government defended this narrow duty: “… the general public, the citizens. Their interests must be paramount and outweigh the vested interests of others, however important, including those who are employed to provide services” (Ms Armstrong, Col 96 - 28 January 1999).

3.9 There is no specific guidance issued on this aspect of consultation, and the government has indicated it has no current plans to use its power within s3(4) of the Act to issue that guidance (Circular DETR 10/99 at para 34).

3.10 It is a question of fact rather than law as to the extent to which the people of Bedfordshire have been consulted on the manner in which the Council intends to meet the general duty of Best Value. General consultations of this type largely relate to major decisions of policy (eg the development of a community strategy, the setting of corporate objectives and corporate policy) rather than specific implementation of that policy. 

3.11 The second duty to consult is slightly wider, and is part of the requirement to undertake a Best Value review. Section 5 of the Act is an enabling provision which allows the Secretary of State to introduce a statutory instrument which requires authorities to conduct their reviews within a framework of controls. The statutory instrument SI 1999 No 3251, does not lay down an exhaustive process which has to be followed instead it provides a number of matters which any review must address, but the precise manner of doing so is left to each authority. Within that list of matters, article 6 provides the obligation to consult: 

“other best value authorities, commercial and other businesses, including organisations in the voluntary sector, about the exercise of the function”. 

3.12 This is the only other obligation to consult, which the Council must meet. However, in line with the general discretion given to authorities in the manner they conduct their reviews, it is open to the Council to consult more widely, for example staff and Trade Unions, even though these fall outside the groups which must be consulted by law.

3.13 Again it is a matter of fact, not law, the extent to which the authority has consulted those other groups but it is indisputable that “commercial and other businesses” have been consulted, bearing in mind the discussions with prospective tenderers and the long “dialogue phase” in the strategic partnership project. 

The “service” review process

3.14 The main area of detailed criticism within the report relates to the alleged failure to follow an approved Best Value review process. To the extent that a “process” exists, this is laid down in SI 1999 No 3251 (not mentioned in the report) and is only supported by the guidance within Circular DETR 10/99. It is worth mentioning here that (again unlike CCT) the guidance within Circular 10/99 is “true guidance” that is, it is not of a mandatory nature, although a Council would have to have good public law reasons not to follow it. 

3.15 The legal obligations of a Best Value review are laid down in article 6 of that statutory instrument, which place an obligation on the Council to: 

· consider whether it should be exercising the function;

· consider the level at which, and the way in which, it should be exercising the function;

· consider its objectives in relation to the exercise of the function;

· assess its performance in exercising the function by reference to any best value performance indicators specified for the function;

· assess the competitiveness of its performance in exercising the function by reference to the exercise of the same function, or similar functions, by other best value authorities and by commercial and other businesses, including organisations in the voluntary sector;

· consult other best value authorities and commercial and other businesses, including organisations in the voluntary sector, about the exercise of the function;

· assess its success in meeting any best value performance standard which applies in relation to the function;

· assess its progress towards meeting any relevant best value performance standard which has been specified but which does not yet apply;

· assess its progress towards meeting any relevant best value performance target.

3.16 The Council must therefore ensure that all these obligations have been met, at the time it completes its review of the relevant services. There is no particular order which these obligation have to be undertaken, nor is there any obligation to follow any particular process (as the report misleadingly suggests). It is therefore for each authority to determine its own manner of undertaking reviews provided this meets these legal obligations. There is government guidance (as discussed below) and guidance from the IDeA and other commentators and bodies. That very government guidance emphasises the need not to see matters as a liner process for example at  para 24 of DETR Circular 10/99 states that experience: “ suggests that the 4Cs should be viewed not as a linear process but as interactive elements, each essential for a penetrating and comprehensive Review”. The legal framework is deliberately drafted to gives considerable discretion to the authority,  a fact which the report fails to acknowledge. 

3.17 The local government minister emphasised the need for realism in this process, and that the   proper focus is on improving service delivery she said:

“Good authorities will get the balance between all their responsibilities right. If they concentrated simply on reviews, they would not be making sure that they were delivering their services more effectively or taking account of such reviews and changing their practice.” (Ms Armstrong, Hansard Col 155 ‑2 February 1999). 

3.18 The drafting of the legal requirements indicates that the main purpose of the service review is diagnostic. This is exemplified by the repeated use of the words “assess” and “consider”. As was stated in Parliament:

I must resist the notion that reviews, of themselves, should deliver improvements. They are a means by which authorities can identify areas for improvement and set demanding targets for themselves. Best value authorities should be judged on the outcomes of the reviews, not on the reviews themselves. That is what our inspection and audit team are designed to test (Ms Armstrong, Hansard Col 155 ‑2 February 1999. 

3.19 In our experience those who are undertaking a review can easily lose this diagnostic perspective. There is a danger that the review process takes on a life of its own and becomes an end in itself rather than a means to an end. As the minister states, the authority will be judged on the outcomes of the review which  is currently taking place, but nevertheless there is a need to ensure that the various obligations within article 6 of SI 1999 No 3251 are met, as are any internal constraints which the authority has placed upon itself through the medium of policies, standing orders and the like.

Specific criticisms 

3.20 A number of specific criticisms of the manner in which the Council has undertaken its review have been made. In several places the report indicates that the Council has acted unlawfully in relation to the Best Value regime. Our commentary only considers these statements in respect of whether or not they represent the true legal position within the statutory obligations imposed from outside the authority, rather than from the factual aspect of how the authority has acted in relation to a legal obligation. There are a number of factual criticisms (eg at page 8 [there is no evidence of] “a service or baseline profile”, or [examination of] “issues under the challenge section”) which the authority may wish to address. 

3.21 As a general point, our comments on the legal status of Circular DETR 10/99 should also be noted. Our comments follow the specific numbered criticisms.

1) (The Council) “will not have an action plan for in-house service delivery as required by Circular 10/99” p.12): 

The reference to action plans is within paragraph 49 of the Circular, which relates to an authority’s plans to deliver continuous service improvement (ie a service improvement plan). There is no legal requirement or indeed guidance on the need for an “in-house” action plan. In brief, the statement in the report is inaccurate.

2) The benchmarking information “does not satisfy the requirements of benchmarking in Circular 10/99”(p.13):

There is no legal requirement to undertake benchmarking as such, nor is one imposed by the Circular. The guidance does mention the need for comparison against “ other public sector bodies, and those in the private and voluntary sectors” within the context of performance indicators (para 29). It also mentions comparison of outputs (para 30). The reference to benchmarking is within paragraph 31 of the guidance where little weight is given to the matter. That paragraph states: “Selective and informed benchmarking can also be useful in identifying the scope for efficiency improvements and by analysing processes which help to deliver better performance and outcomes …”. This comment by the government, in guidance, that benchmarking “can also be useful” falls a long way short of any legal obligation.

3) There is no evidence of consultation on this evidence and issue with the trade unions and staff” (p.13). 

Guidance is given in the Circular that it is necessary to “involve those currently delivering services” in reviews (para 17) and that it is sensible to consult employees on the review programme (para 19), but, as indicated above, there is no legal requirement to consult trade unions and staff either about the duty or about the service review process. It is a matter of fact the extent to which consultations have taken place and we know that staff involved in delivering the services have been involved in developing specifications and the like and understand that extensive consultation has been undertaken, within the bounds of commercial confidentiality.

4) A procurement process and a Best Value review process cannot be carried out simultaneously whilst at the same time meeting the statutory requirements of the Local Government Act 1999 and DETR Circular 10/99. This is the main criticism of the whole process adopted by the Council and features heavily on p.11 of the report:

There is no legal prohibition on looking at these two areas simultaneously, nor is there any guidance within DETR Circular 10/99 on the matter. This means that provided the Council meets the obligations within Article 6 of SI 1999 No 3251 it has the discretion as to whether or not to run these processes in parallel.  It could be argued that by so doing, the processes of challenge, comparison and consultation are strengthened. Clearly resources are an issue, and the Council has relied heavily on outside support from Eversheds and KPMG in relation to the procurement process.

 The Circular guidance places great emphasis on the need for meaningful competition and plurality among service providers. The Council is currently part way through a process of considering bids which have been made, and it will have to ensure that if a decision is taken to proceed with the Strategic Partnership Programme, that this option will deliver Best Value to the public. Considerable emphasis has been placed on Best Value within the draft contract conditions upon which bids have been sought, so that if the Strategic Partnership Programme is pursued reviews may be undertaken during the life of the project. There is no obligation to complete a Best Value review before considering the option of outsourcing services, but there is an obligation on the authority to justify any choice as to future service provision.

Specific guidance within DETR Circular 10/99 emphasises: “Services should not be delivered directly if other more efficient and effective means are available. Retaining work in-house will therefore only be justified where the authority can show it is competitive with the best alternative”. At para 46. 

4. Part 5 of the Report – alternatives and Recommendations
4.1 This section of the report is a summary, which recommends that the Council purchases ICT equipment from using “conventional” procurement  means and delivers the service using in-house staff. This aspect of the report fails to address the scope of the project, the manner in which procurement methodology has changed since the introduction of the PFI into local government and the like. 

4.2 In terms of legal criticisms, there is a single statement which needs consideration. That is the recommendation that the District Auditor and the Best Value Inspectorate carry out an investigation into (inter alia): “The extent to which the County has mainstreamed equity and sustainability in the Best Value reviews as required by Circular 10/99” (at page 39 of the report). 

4.3 As indicated above, the legal constraints on a review are contained in Article 6 of SI 1999 No 3251, as supported by guidance within the DETR Circular. The Statutory Instrument does not mention either equity or sustainability, and these are only mentioned in the guidance. This states at para 17 that a review should “address equity considerations” and should “give effect to the principles of sustainable development”.

4.4 These are important matters within any Council, even in relation to support services (which provide the bulk of the services within this review), the authority will need to explicitly consider (to the extent it has not already done so) the compliance of the authority with the relevant legislation relating to discrimination (eg the Race Relations Act 1976, which will be familiar to the authority).

4.5 The needs of sustainable development, are again important, and have received enhanced attention with the passage of the Local Government Act 2000, with its requirements for a community strategy. Any performance targets coming out of the review will need to reflect these principles.

5. Conclusion
The Council has received a report from the Centre for Public Services which criticises the use of any form of strategic outsourcing of the type which the Council is now considering. Its “anti-outsourcing” perspective is out of tune with government thinking and indeed with many within the trade union movement itself. It does make a number of factual criticisms which the Council may wish to consider. The report also makes certain allegations of unlawful behaviour and a direct criticism of the District Auditor. In terms of the unlawful behaviour we find the report flawed in its analysis of the legal requirements of the Best Value regime and therefore misleading in its criticisms of the authority. We have addressed certain key criticisms and will be happy to expand on any aspect of the report or address any other criticisms which are drawn to our attention by the Council. 
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